Pooled Special Needs Trusts for
Clients Receiving Public Benefits

Supplemental Security Income (“SSI”), Medi-Cal or Section 8 housing, he

or she will likely benefit from using the Special Needs Trust
Foundation (“SNTF”) of San Diego. When these clients receive a per-
sonal injury settlement, a worker’s compensation settlement, an inher-
itance, or a retroactive Social Security lump sum payment, they can
establish a self-settled pooled special needs trust through the SNTF,
often without a court petition. &

A pooled trust consists of a master trust document and an individ-

ual joinder agreement which is signed by the beneficiary or his or her g
legal representative. A separate account is maintained for each benefi- |
ciary of the trust, but, for purposes of investment and management of
funds, the trustee pools these accounts. Statutorily, pooled special needs trusts
are created under 42 U .S .C. § 1396p (d)(4)(C) and are commonly referred to
as “d4C trusts”.

If you have a client who receives “needs based” public benefits such as

Background of SNTF

The SNTF is a non-profit organization made up of approximately 10 local
agencies who serve the disabled. It has been in existence since 1989, but it has
only been accepting first-party or self-settled special needs trusts since 2006.
This type of trust occurs when the funds actually belong to the beneficiary,
such as in a personal injury law suit. Since 2006, the SNTF already has
received more than $2 million in trust for the benefit of 35+ beneficiaries — so
this pooled trust is clearly filling an unmet need for San Diego County.

Ordinary Special Needs Trust

The ordinary special needs trust is established by a parent, grandparent,
legal representative or the court for an individual who is under 65 years of age
with his or her own funds and for his or her own benefit. The trust has to spec-
ify that when the trust terminates (usually at death), all amounts remaining in
the trust, up to an amount equal to the total medical assistance paid out on
behalf of the individual, is repaid to Medi-Cal. The trust is usually established
through a court proceeding and is under continued court supervision, which
can be expensive and can cause delays in distributions. Furthermore, surpris-
ingly, a competent individual can’t establish his or her own special needs
trust. If the individual does not have a parent or a grandparent, then the trust
must be established using a power of attorney which gives the agent the
authority to petition the court to establish the special needs trust.

How a Pooled Special Needs Trust is Different

A pooled special needs trust doesn’t avoid the Medi-Cal payback provi-
sion, but there are some important differences:
1. The trust can be established by the individual, if he or she is competent.
2. No court proceeding is required if the individual is competent.
3. Itcan be used for a person who is over 65 years of age.
[t avoids the expense of court-supervision and bonding.
5. It can and often should be used for smaller settlements (less than
$150,000) because the administrative costs are lower, but the funds are pro-
fessionally managed.
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